-69 -

GTE proposes that, in order to demonstrate the competitors' ability to
supply, a LEC should show that customers representing 25 percent of the LEC's
demand in the relevant market is addressable.* Alternatively, the LEC could
choose to base its showing on the total demand in the market, and not just its
own. While this alternative would require the LEC to estimate its competitors'
demand, it would provide a useful option for LECs in markets where much of the

addressable demand has already been lost to a competitor.

A system of streamlining based on addressability would provide strong
protection against the possible anticompetitive behaviors discussed in the
Second Notice.* A LEC market would be streamlined only when a significant
portion of the market had been shown to have competitive alternatives available.
This would ensure that customers in these markets would be protected against
unreasonable rate increases. Because the showing would be based on the

presence of facilities-based competitors, the Commission could ensure that the

competitor has made between placing facilities in advance, and extending
facilities, in order to meet demand in its serving area.

In this analysis, the numerator would be the demand of customers within
the subset of the relevant market that lies within the competitive "footprint."
The denominator would be the LEC's total demand for the relevant market.
If the demand is measured in different units, a suitable common measure
could be used, such as DS-1 equivalents. LECs should also be able to use
a proxy for demand, such as relative lines or land area, since these will tend
to produce conservative estimates.

For a more detailed discussion of these points, see GTE's Comments, CC
Docket No. 94-1, filed May 9, 1994, Attachment A, Regulatory Reform for
Local Exchange Carriers: Competition through Regulatory Symmetry, by Dr.
Mark Schankerman. ("Schankerman")
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LEC would find predation to be an unprofitable strategy. Even if it priced below
cost, the LEC could not drive out the facilities that had already been placed.
Similarly, this approach would provide assurance that the LEC could not
profitably engage in a vertical price squeeze, since the competitors would be

able to reach a significant portion of the market using their own facilities.*

2. The Commission should establish a criterion based on
demand responsiveness.

In order to affect the elasticity of demand faced by the LEC, the
alternative supply which the addressability standard measures must be for
services which customers regard as substitutable for LEC services they are
purchasing today. Therefore, a showing of demand responsiveness should
consist of a demonstration that the alternative services are viewed as substitutes

by consumers.

While GTE urges the Commission to adopt a simple, well-defined
addressability standard for supply responsiveness, there does not appear to be
an equivalent showing of demand responsiveness that the Commission can
define in detail and in advance. Each LEC would have to assemble evidence to
show that the services it uses in its addressability showing are acceptable to

consumers. GTE believes that ample evidence on this point would be available.

% Further, since facilities would already be in-place throughout much of the

area, any attempt at a price squeeze would simply encourage competitors
to extend their own facilities more rapidly.
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The access markets in question primarily involve wholesale services whose
characteristics are well defined. Each new provider and relevant market showing

will not be a new experience unrelated to any other.

In the case of AT&T, not only was the Commission plowing new ground, it
was examining a single national market, so there was no other market which
could be used as a point of reference. In contrast, each showing for an access
market will be able to draw upon the experience of previous showings for other
markets. For example, if business customers accept MFS's DS-3 service as a
substitute for NYNEX's in New York, it is reasonable to believe that customers in
Tampa will accept a CAP's DS-3 service as a substitute for GTE's. If residence
customers accept Time Warner's local service as a ksubstitute for BellSouth's in
Atlanta, it is reasonable to believe that customers in other cities will also accept
similar services from cable firms. It should not be necessary to gather new

experience on these points in every relevant market.

3. The Commission should not adopt a standard based on
market share.

The Commission should not use market share as one of its criteria. Such
an approach would make the Commission's market power test inaccurate, and it

would prevent the adaptive framework from achieving its goals.

First, as the SFNPRM observes (at 1143), market share is not a
determinant of market power. High market share "does not necessarily confer

market power. A company that enjoys a very high market share will be
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constrained from raising its prices above cost if the market is characterized by
high supply and demand elasticities." (id.) GTE agrees with the Commission's
assessment of market share. The analysis of market power should focus on

supply and demand responsiveness, using the measures discussed supra.

Second, the use of market share as a trigger predetermines the outcome
of the competitive process, effectively reserving a portion of the market for a new
entrant. This would blunt the efficiency incentives the Commission seeks to
create.” It could even create an incentive for the incumbent to lose customers to
the entrant.sa It would also prevent the adaptive framework from sending the
appropriate pricing signals for entry and investment decisions, by both the

incumbent and the potential entrants.

Third, market share reflects choices customers made in the past, rather
than the choices they have available today. Thus, a market share approach will
always build into the system a lag, during which entrants will be protected from the
incumbent. Finally, attempting to gather data to support a market share
determination would be extremely complex. The necessary reporting would be a

burden on all parties, and the results of any feasible reporting system are likely to

87

See Schankerman at 19-20.

See Schmalensee, Richard, and William Taylor, Pricing Flexibility for
Interstate Carrier Access Services, USTA's Comments in the instant
proceeding, Attachment 1, p.25.
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be inaccurate.” The reporting that would be required to support an addressability

standard, in contrast, would be simple and minimally burdensome.

If the Commission includes market share as a possible indicator,
uncertainty also will be introduced into a process which, in order to generate
accurate expectations to guide decision-making, should be as predictable as
possible. A LEC should know that it will be able to make a successful showing if
it can meet the criteria for supply and demand elasticity. The Commission
should make this point clear in any plan it adopts, even if it does expect to review

available numbers on market share.

4, A competitive showing should not depend on evidence
of below-cap pricing over time.

The SFNPRM seeks comment (at 1145) as to whether the Commission
should consider evidence that a LEC has priced below the price cap ceiling as
evidence that the LEC's market should be streamlined. Even though GTE has
priced below its cap to a greater extent than any other price cap LEC during the
period the price cap plan has been in effect, GTE cannot support this criterion.
Some information may be gleaned by examining below cap pricing, e.g., if a LEC
prices below its cap, it demonstrates that a market constraint is operating in such a
way as to render the price cap constraint non-binding. However, there are two

difficulties in making use of this information.

* See GTE's Comments in CCB-IAD 95-110, Access Provider Survey, filed
December 11, 1995.
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First, as the SFNPRM notes (id.), pricing at the cap does not necessarily
indicate that a LEC has market power. The level of the PCl may be at or below
the market price. Further, there are several features of the price cap plan that
have served to inhibit rate reductions. Therefore, it would be inappropriate to
condition streamlined regulation on evidence of below-cap pricing.

Second, and most importantly, the streamlining process must be as simple
and predictable as possible. This will minimize administrative burdens and provide
reasonable expectations for all market participants ~ LECs and competitors — so
that they can predict with some accuracy whether a relevant market can pass the
test.

As the SFNPRM suggests (id.), below-cap pricing over time may provide
additional evidence of competitive pressure in markets with high demand and
supply elasticities. However, GTE submits that there should be clear thresholds
for the supply and demand evidence. If these are met, the market should be
streamlined. If the rules are structured in this way, it is not clear what role any
pricing evidence would play, except to confirm a finding that would be made
anyway. In cases when the supply showing is just below the threshold, or When
the demand evidence is not clear, it may be useful for the Commission to turn to
the pricing evidence.

E. Relevant markets found to be competitive should be removed

from price caps and subject to streamiined regulation.

The SFNPRM proposes (at §129) to apply streamlined regulation to

relevant markets that meet the competitive criteria discussed supra. The rates for
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services in these markets would be removed from price caps. Tariffs for such
services would be presumed lawful, filed on 14 days' notice and without cost
support.

GTE agrees that this treatment is appropriate. As the Commission notes
(id.), it would retain its ability to review tariffs, to require cost support in specific
cases, to reject tariffs that are unlawful and to investigate tariffs. In addition, the
complaint process would remain in place as a way of evaluating abuses.

F.  In markets subject to streamlined regulation, LECs should be

permitted to offer services on a contract basls. -

GTE agrees with the SFNPRM proposal (at 1148) that a LEC should be
permitted to offer contract prices for any access service in relevant markets that
have been made subject to streamlined regulation. Contracts are widely used by
other firms, including those with which the LECs must compete.* Contract
carriage would increase the options available to consumers in streamlined
markets, and would aliow LECs to tailor service packages to meet customers'
individual needs. The same terms would be available to any similarly situated
customer in the same market. In any event, in markets shown to be compétitive.
LECs will lack the market power to maintain unreasonable differences in rates
among customers.

By permitting LECs to offer contracts, the Commission would also

encourage both LECs and other providers to compete more vigorously for

% See SFNPRM at n.226.
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customers' business. If a LEC cannot provide contract tariffs, competitors will know
in advance the LEC's best bid for any customer, since it will be the generally
tariffed rate. Knowing the price they must beat, competitors will have no incentive
to bid significantly below that level. By removing this asymmetry, the Commission
can inject a healthy degree of uncertainty into the bidding process that will
generate better prices for consumers.

GTE believes that the procedure suggested for filing contract-based tariffs
under streamlined regulation is reasonable.” However, GTE recommends that a
LEC filing such a tariff should be able to protect proprietary LEC or customer
information.

G. A LEC seeking streamlined treatment should file a proposed
change to its market classification plan, supported by a
competitive showing.

The SFNPRM seeks comment (at 1151) on the appropriate procedure for
implementing streamlined regulation in a given area. As markets are evaluated over
time under the adaptive framework set forth in the Second Notice, there will be a
need to maintain a record of which markets are subject to baseline, streamlined or
nondominant treatment. This could be done by having each LEC maintain a market
classification plan, in much the same way it maintains as zone pricing plans today.

A filing to have a market declared competitive could then take the form of a revision

¥ SFNPRM at 1150.
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to the market classification plan, with the competitive showing as the support

material for the filing. These should be filed on 30 days notice.™

IV. THE COMMISSION SHOULD ESTABLISH A FRAMEWORK FOR
DESIGNATING LECs AS NONDOMINANT WHEN THEY LACK
MARKET POWER.

The SFNPRM seeks comment (at 1154) as to whether the Commission
should adopt rules in this proceeding that would define the conditions a LECs'
service must meet in order to be considered nondominant. GTE urges the
Commission to include nondominant treatment in its framework for many of the
same reasons it supports the establishment of an adaptive framework for
streamlined regulation.

In order to send efficient market signals to guide both incumbent LECs and
potential market entrants in their investment and entry decisions, it is important for
the Commission to establish, in advance, clear ground rules under which
regulation will be determined. This will allow all market participants to base their
decisions on reasonable expectations concerning what the Commission will do.
Further, while the conditions supporting nondominance will of course be stricter

than those for streamlining, the Commission should not prejudge whether any

access market would meet those conditions in the near future.

% Once the change in classification has been approved, the LEC would make

an administrative filing to reflect the change in its tariff.
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As the SFNPRM notes (at 156), the Commission previously has applied
the criteria established in the Competitive Carrier proceeding® to determine
whether carriers should be considered nondominant. To date, nondominance has
been determined in the domestic market as a whole. This determination has
generally been made on a category basis, e.g., resellers, DOMSATS, affiliates of
Independent LECs, or market basis, e.g., access, interexchange. However, AT&T
was treated separately for interexchange service and was recently found to be
nondominant.

In the Fourth Competitive Carmier decision, the Commission found that non-
RBOC, i.e. Indepehdent, LECs could provide interexchange services on a
nondominant basis under certain conditions.* Thus, only access services
provided by the LECs and certain interexchange services provided on a facilities

basis by the LECs remain dominant. GTE strongly endorses proposals to

In the Matter of Policy and Rules Concerning Rates for Competitive
Common Carrier Services and Facilities Authorizations Therefor, First
Report and Order, 85 F.C.C. 2d 1 (1980). (subsequent citations omitteqd)

Domestic, interstate, interexchange resellers affiliated with independent
exchange telephone companies were made subject to forbearance, while
facilities-owning domestic, interstate interexchange carriers affiliated with
Independent exchange telephone companies were placed under
streamlined regulation. /n the Matter of Policy and Rules Concerning Rates
for Competitive Common Carrier Services and Facilities Authorizations
Therefor, Fourth Report and Order, 95 F.C.C. 2d 554, 575 (1985). ("Fourth
Competitive Carrier") No such finding was made with regard to the
Regional Bell Companies ("RBOCs). Some RBOCs have filed petitions
requesting that they be found nondominant in certain markets under the
Competitive Carrier criteria. See, e.g., Ameritech Communications, Inc.
Petition for Nondominant Status, filed July 21, 1995.
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reclassify those LEC services which have not already been found to be
nondominant which meet the Competitive Carrier test.

The SFNPRM proposes (at 1153) to allow a LEC to be regulated as
nondominant with respect to a particular service or geographic market. GTE
strongly supports this proposal. GTE also urges the Commission to take the
following steps in this proceeding. First, the Commission should determine that a
LEC will be considered nondominant in any new geographic market it may enter
outside its traditional serving area. Second, the Commission should develop
criteria for nondominance recognizing that nondominant treatment would complete
the Commission's "three-part framework for our adaptive price cap regulation."
This would estabilish clear ground rules for LECs to follow when they seek
nondominance in particular markets. It would also reduce uncertainty for both the
LECs and their competitors as to how regulation will be reduced as competition
develops. Finally, by simplifying and regularizing the process as much as
possible, a clear framework will reduce the administrative burden on the
Commission.

A. The Commission should adopt a framework which Is an

extension of that developed for streamlining.

GTE proposes that the framework for assessing nondominance should be

based upon the framework outlined supra for streamlining. The underlying

economic analysis is the same; the difference is one of degree.

* SFNPRM at 1152.
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Specifically, GTE proposes that the same dimensions used to define a
relevant market for streamlining should also bé used for nondominance. A LEC
would be able to propose nondominant treatment for one or more of these
markets. Careful market definition is crucial as the Commission extends its
consideration of nondominance below the firm level.*

The criteria for the determination of nondominance should similarly be
based upon those used for streamlining. These criteria are consistent with those
developed in the Competitive Carrier proceeding and rely on indicators which are
simple to measure, and for which clear thresholds can be defined. This will reduce
uncertainty for the LEC, and ease administration for the Commission.

GTE proposes that the same addressability construct that is developed for
streamlining should also be used for nondominance. However, the threshold
should be set at a higher level. If the market for which the LEC is seeking
nondominant treatment has already been streamlined, then the LEC already will
have demonstrated that customers in that market accept available alternatives as
substitutes for the LEC's sel;vices. It should not be necessary to repeat this portion
of the showing.

If the LEC is seeking nondominant status for services provided to small

customers, it should also be required to show that barriers to entry for local

36

For example, control of bottleneck facilities has been one of the criteria
used under the Competitive Carrier criteria to determine whether a firm is
nondominant. However, control of facilities in one relevant market will not
necessarily confer market power in another relevant market.
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exchange markets have been removed in the relevant geographic area. This
should be done by showing that the LEC has met the requirements established by
the state commission to govern local competition. Local exchange markets are
regulated today by the states; many state commissions are currently developing
policies with respect to local competition. The Commission should not duplicate
these efforts, but should require the LEC to comply with requirements established
by the state as a condition for nondominance.

This requirement should not apply if the LEC seeks nondominant status
only for services provided to large customers. As discussed supra, for large
customers, the choice of an access provider is separable from the choice of a local
dial tone provider. Access providers are able to enter a geographic market and
provide interstate access services which are substitutable for LEC access
services, without offering local exchange service.” Therefore, the issue of barriers
to entry into local exchange service should not be relevant in markets where the
customers are large.

B. In markets where they have been found to be nondominant,

LECs should be treated the same as other nondominant
carriers.

The SFNPRM (at 1153) proposes to allow LECs under nondominant

treatment to file tariffs on one day's notice, without cost support. GTE supports

97

See USTA's Comments in the instant proceeding, Attachment 2 for an
extensive list of cities where access competitors are providing service.
Most of these firms have entered the market as access providers, not as
local exchange carriers.
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this proposal. However, GTE emphasizes that the treatment of nondominant
carriers should be symmetric. A LEC found to be nondominant in a given market
should be regulated in the same manner as any other nondominant carrier with
which it must compete in that market. In addition to allowing tariffs on one day's
notice, the Commission has minimized its regulation of nondominant carriers in
other ways. For example, nondominant carriers are not required to file domestic
214 applications.” This should also apply to LECs when providing services found
to be nondominant.

Further, the Commission may modify its requlation of nondominant carriers
over time.” As the regulation of nondominant carriers evolves, the Commission
should ensure that all nondominant carriers — including LECs — are treated
symmetrically.

CONCLUSION

For the foregoing reasons, GTE strongly supports the Commission's efforts
in this proceeding and urges the Commission to act expeditiously in resolving the
issues addressed in the Second Notice. It is essential for the Commission to
eliminate restrictions in the current rules impairing the LECs' ability to introduce

new service offerings and to develop the criteria that will determine when the

¥ There may be some issues to be addressed in applying some of these

measures to a carrier only in a particular market, rather than to the firm as a
whole.

For example, the Commission has announced its intention to begin a
proceeding to specify the regulatory treatment it will afford nondominant
interexchange carriers.
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market is ready for streamlined regulation and nondominant reclassification of the

price cap LECs.

Respectfully submitted,

GTE Service Corporation, on
behalf of its affiliated domestic
telephone operating companies

“

Gail L. Polivy )
1850 M Street, N.W.

Suite 1200
Washington, DC 20036
(202) 463-5214

December 11, 1995 THEIR ATTORNEY



SWITCHING

LOCAL
SWITCHING

INFORMATION
+ 5%

INTEREXCHANGE

DATA BASE
+ 5%

DIGITAL

+ 5% PER ZONE
Z1

+ 5% PER ZONE
Z1

VIDEO DIALTONE

INTERCONNECTION
+ 0%

L 22

+ 5% PER ZONE

TRANSPORT

ANALOG

Z1
|

+ 5% PER ZONE
21

TANDEM
SWITCHED

R —

COMMON LINE

BASKETS

EUCL

CCL

+ 5% PER ZONE
Z1

CCL
Z1

~ SERVICE
CATEGORIES

Z2
Z3

ATTACHMENT 1
PROPOSED BASKET STRUCTURE



CCL
SMALL [ 4 22
CUSTOMER | Z
EUCL '
LOCAL + 5% PER ZONE
SWITCHING Z1
LARGE | Z2
CUSTOMER cCL [ Z
| = 72
EUCL | z]
VIDEO DIALTONE + 5% PER ZONE
Z1
LOCAL / |
SWITCHING | Z
5% PER ZONE
INTEREXCHANGE DIGITAL + o
| zz]
INTERCONNECTION | Z
+ 0% + 5% PER ZONE
, Z1
1 z2:|
ANALOG + 5% PER ZONEZ 1 | Z
= 22:|
Z
TRANSPORT TANDEM
SWITCHED + 5% PER ZONE

Z1
| 22 ]
L V4
BASKETS SERVICE

CATEGORIES ATTACHMENT 2
ALTERNATIVE BASKET STRUCTURE




€ LINSWHOV.LLV

IIASUBATL

VNVIUNI




Certificate of Service

[, Ann D. Berkowitz, hereby certify that copies of the foregoing “Comments of
GTE” have been mailed by first class United States mail, postage prepaid, on the
11th day of December, 1995 to all parties on the attached list.

\.
( {
Ann D. Berkowitz ;

e



Danny E. Adams
Attorney

Wiley Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006

David C. Bergmann
Telecommunications Counsel
Office of the Consumers' Counsel
State of Ohio

77. South High Street

Columbus, OH 43266-0550

Russell M. Blau
Attorney

Swidler & Berlin
3000 K Street, N.W.
Suite 300
Washington, DC 20007

Anthony K. Conroy

Attorney

Southwestern Bell Telephone Company
One Bell Center

Room 3520

St. Louis, MO 63101

Campbell L. Ayling
Attorney

NYNEX Corporation

1111 Westchester Avenue
White Plains, NY 10604

James S. Blaszak

Attorney

Levine, Blaszak, Block & Boothby
1300 Connecticut Avenue, XNW
Suite 500

Washington, DC 20036

Jonathan E. Canis

Attorney

Swidler & Berlin, Chartered
3000 K Street, N.W.

Suite 300

Washington, DC 20007

Gary M. Epstein

Attorney

Latham & Watkins

1001 Pennsylvania Avenue, XW
Suite 1300

“ashington, DC 20004-2505



Michael J. Ettner

Atzorney

Gereral Services Administration
Personal Property Division

18-h & F Streets, N.W.

Rozm 4002

Washington, DC 20405

Michael E. Glover
Attorney

Bell Atlantic

1320 North Courthouse Road
Eighth Floor

Arlington, VA 22201

Werner H. Hartenberger
Attorney

Dow, Lohnes & Albertson

1255 Twenty-third Street, N.W.
Suite 500

Wasnington, DC 20037

Michael F. Hydock

Attorney

MCI Telecommunications Corporation
1801 Pennsylvania Avenue, NW
Washington, DC 20006

James Gattuso

Citizens for A Sound Economy Foundation

1250 H Street, NW
Washington, DC 20005

James T. Hannon
Attorney

US West Communications
1020 19th Street, N.W.
Suite 700

Washington, DC 20036

Margot Smiley Humphrey
Attorney

Koteen & Naftalin

1150 Connecticut Avenue, NW
Suite 1000

Washington, DC 20036

Jay C. Keithley

Vice President, Lay/External Affairs
United Telecommunications, Inc.

1850 M Street, NW

Suite 1110

Washington, DC 20036



J. Manning Lee Jeffrey S. Linder

Attorney Attorney

Teleport Communications Group Wiley, Rein & Fielding
1 Teleport Drive 1776 K Street, NW
Suite 301 Washington, DC 20006

Staten Island, NY 10311

Frank W. Lloyd Anne U. MacClintock
Mintz, Levin, Cohn, Ferris, Attorney

Glovsky & Popeo SNET Cellular, Inc.

701 Pennsylvania Avenue, NW 227 Church Street

Suite 3900 Room 1003

Washington, DC 20004-2608 New Haven, CT 06510-1806
Philip F. McClelland Mary McDermott
Assistant Consumer Advocate General Counsel
Pennsylvania Office of Consumer Advocate United States Telephone Association
1425 Strawberry Square 1401 H Street, NW
Harrisburg, PA 17120 Suite 600

Washington, DC 20005

Brian R. Moir David L. Nicoll

Attorney Attorney

Moir & Hardman National Cable Television
2000 L Street, N.W. Association, Inc.

Suite 512 1724 Massachusetts Avenue, NW

Washington, DC 20036-4907 Washington, DC 20036



Michael S. Pabian

Attorney

Ameritech Operating Companies
2000 West Ameritech Center Drive
Room 4H76

Hoffman Estates, IL 60196-1025

David R. Poe

Attorney

LeBoeuf, Lamb, Greene & MacRae
1875 Connecticut Avenue, NW
Washington, DC 20009-5728

Mark C. Rosenblum
Attorney

AT&T Corporation

295 North Maple Avenue
Room 3244J1

Basking Ridge, NJ 07920

Michael J. Shortley, III
Attorney

Rochester Telephone Corporation
180 South Clinton Avenue
Rochester, NY 14646

W. Theodore Pierson, Jr
Attorney

Pierson & Tuttle

1200 19th Street, NW
Suite 607

Washington, DC 20036

Peter A. Rohrbach
Attorney

Hogan & Hartson

555 13th Street, N.W.
Washington, DC 20006

Richard M. Sbaratta

Attorney

BellSouth Telecommunications, Inc.
4300 Southern Bell Center

675 West Peachtree Street

Atlanta, GA 30375

Jeffrey Sinsheimer

Director-Regulatory Affairs

California Cable Television Association
4341 Piedmont Avenue

Oakland, CA 94611



Thomas E. Taylor
Attorney

Frost & Jacobs

2500 Central Trust Center
201 East Fifth Street
Cincinnati, OH 45202

Philip L. Verveer
Attorney

Willkie, Farr & Gallagher
3 Lafeyette Center’

1155 21st Street, NW
Suite 600

Washington, DC 20036

Lisa M. Zaina
General Counsel
OPASTCO

21 Dupont Circle, NW
Suite 700
Washington, DC 20036

James P. Tuthill

Attorney

Pacific Telesis Group
Pacific & Newvada Bell

140 New Montgomeryv Streexz
Room 1523

San Francisco, CA" 94105

James L. Wurtz

Attorney

Pacific Telesis

1275 Pennsylvania Avenue,
Washington, DC 20004

NW



